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(2) Isolation of the property from or alter-
ation of the character of the property’s set-
ting when that character contributes to the
property’s qualification for the National
Register;

(3) Introduction of visual, audible, or at-
mospheric elements that are out of character
with the property or alter its setting;

(4) Neglect of a property resulting in its de-
terioration or destruction; and

(5) Transfer, lease, or sale of the property.

(c) Effects of an undertaking that would
otherwise be found to be adverse may be con-
sidered as being not adverse for the purpose
of this appendix:

(1) When the designated historic property
is of value only for its potential contribution
to archeological, historical, or architectural
research, and when such value can be sub-
stantially preserved through the conduct of
appropriate research, and such research is
conducted in accordance with applicable pro-
fessional standards and guidelines;

(2) When the undertaking is limited to the
rehabilitation of buildings and structures
and is conducted in a manner that preserves
the historical and architectural value of af-
fected designated historic properties through
conformance with the Secretary’s ‘‘Stand-
ards for Rehabilitation and Guidelines for
Rehabilitating Historic Buildings’’, or

(3) When the undertaking is limited to the
transfer, lease, or sale of a designated his-
toric property, and adequate restrictions or
conditions are included to ensure preserva-
tion of the property’s important historic fea-
tures.

[55 FR 27003, June 29, 1990]
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§326.1 Purpose.

This part prescribes enforcement
policies (§326.2) and procedures applica-
ble to activities performed without re-
quired Department of the Army per-
mits (§326.3) and to activities not in
compliance with the terms and condi-
tions of issued Department of the
Army permits (§326.4). Procedures for
initiating legal actions are prescribed
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in §326.5. Nothing contained in this
part shall establish a non-discretionary
duty on the part of district engineers
nor shall deviation from these
precedures give rise to a private right
of action against a district engineer.

§326.2 Policy.

Enforcement, as part of the overall
regulatory program of the Corps, is
based on a policy of regulating the wa-
ters of the United States by discour-
aging activities that have not been
properly authorized and by requiring
corrective measures, where appro-
priate, to ensure those waters are not
misused and to maintain the integrity
of the program. There are several
methods discussed in the remainder of
this part which can be used either sin-
gly or in combination to implement
this policy, while making the most ef-
fective use of the enforcement re-
sources available. As EPA has inde-
pendent enforcement authority under
the Clean Water Act for unauthorized
discharges, the district engineer should
normally coordinate with EPA to de-
termine the most effective and effi-
cient manner by which resolution of a
section 404 violation can be achieved.

§326.3 Unauthorized activities.

(a) Surveillance. To detect unauthor-
ized activities requiring permits, dis-
trict engineers should make the best
use of all available resources. Corps
employees; members of the public; and
representatives of state, local, and
other Federal agencies should be en-
couraged to report suspected viola-
tions. Additionally, district engineers
should consider developing joint sur-
veillance procedures with Federal,
state, or local agencies having similar
regulatory responsibilities, special ex-
pertise, or interest.

(b) Initial investigation. District engi-
neers should take steps to investigate
suspected violations in a timely man-
ner. The scheduling of investigations
will reflect the nature and location of
the suspected violations, the antici-
pated impacts, and the most effective
use of inspection resources available to
the district engineer. These investiga-
tions should confirm whether a viola-
tion exists, and if so, will identify the
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extent of the violation and the parties
responsible.

(c) Formal notifications to parties re-
sponsible for violations. Once the district
engineer has determined that a viola-
tion exists, he should take appropriate
steps to notify the responsible parties.

(1) If the violation involves a project
that is not complete, the district engi-
neer’s notification should be in the
form of a cease and desist order prohib-
iting any further work pending resolu-
tion of the violation in accordance
with the procedures contained in this
part. See paragraph (c)(4) of this sec-
tion for exception to this procedure.

(2) If the violation involves a com-
pleted project, a cease and desist order
should not be necessary. However, the
district engineer should still notify the
responsible parties of the violation.

(3) All notifications, pursuant to
paragraphs (c) (1) and (2) of this sec-
tion, should identify the relevant stat-
utory authorities, indicate potential
enforcement consequences, and direct
the responsible parties to submit any
additional information that the dis-
trict engineer may need at that time to
determine what course of action he
should pursue in resolving the viola-
tion; further information may be re-
quested, as needed, in the future.

(4) In situations which would, if a
violation were not involved, qualify for
emergency procedures pursuant to 33
CFR part 325.2(e)(4), the district engi-
neer may decide it would not be appro-
priate to direct that the unauthorized
work be stopped. Therefore, in such sit-
uations, the district engineer may, at
his discretion, allow the work to con-
tinue, subject to appropriate limita-
tions and conditions as he may pre-
scribe, while the violation is being re-
solved in accordance with the proce-
dures contained in this part.

(5) When an unauthorized activity re-
quiring a permit has been undertaken
by American Indians (including Alas-
kan natives, Eskimos, and Aleuts, but
not including Native Hawaiians) on
reservation lands or in pursuit of spe-
cific treaty rights, the district engi-
neer should use appropriate means to
coordinate proposed directives and or-
ders with the Assistant Chief Counsel
for Indian Affairs (DAEN-CCI).

§326.3

(6) When an unauthorized activity re-
quiring a permit has been undertaken
by an official acting on behalf of a for-
eign government, the district engineer
should use appropriate means to co-
ordinate proposed directives and orders
with the Office, Chief of Engineers,
ATTN: DAEN-CCK.

(d) Initial corrective measures. (1) The
district engineer should, in appropriate
cases, depending upon the nature of the
impacts associated with the unauthor-
ized, completed work, solicit the views
of the Environmental Protection Agen-
cy; the U.S. Fish and Wildlife Service;
the National Marine Fisheries Service,
and other Federal, state, and local
agencies to facilitate his decision on
what initial corrective measures are
required. If the district engineer deter-
mines as a result of his investigation,
coordination, and preliminary evalua-
tion that initial corrective measures
are required, he should issue an appro-
priate order to the parties responsible
for the violation. In determining what
initial corrective measures are re-
quired, the district engineer should
consider whether serious jeopardy to
life, property, or important public re-
sources (see 33 CFR 320.4) may be rea-
sonably anticipated to occur during the
period required for the ultimate resolu-
tion of the violation. In his order, the
district engineer will specify the initial
corrective measures required and the
time limits for completing this work.
In unusual cases where initial correc-
tive measures substantially eliminate
all current and future detrimental im-
pacts resulting from the unauthorized
work, further enforcement actions
should normally be unnecessary. For
all other cases, the district engineer’s
order should normally specify that
compliance with the order will not
foreclose the Government’s options to
initiate appropriate legal action or to
later require the submission of a per-
mit application.

(2) An order requiring initial correc-
tive measures that resolve the viola-
tion may also be issued by the district
engineer in situations where the ac-
ceptance or processing of an after-the-
fact permit application is prohibited or
considered not appropriate pursuant to
§326.3(e)(1) (iii) through (iv) below.
However, such orders will be issued
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only when the district engineer has
reached an independent determination
that such measures are necessary and
appropriate.

(3) It will not be necessary to issue a
Corps permit in connection with initial
corrective measures undertaken at the
direction of the district engineer.

(e) After-the-fact permit applications.
(1) Following the completion of any re-
quired initial corrective measures, the
district engineer will accept an after-
the-fact permit application unless he
determines that one of the exceptions
listed in subparagraphs i-iv below is
applicable. Applications for after-the-
fact permits will be processed in ac-
cordance with the applicable proce-
dures in 33 CFR parts 320 through 325.
Situations where no permit application
will be processed or where the accept-
ance of a permit application must be
deferred are as follows:

(i) No permit application will be
processed when restoration of the wa-
ters of the United States has been com-
pleted that eliminates current and fu-
ture detrimental impacts to the satis-
faction of the district engineer.

(ii) No permit application will be ac-
cepted in connection with a violation
where the district engineer determines
that legal action is appropriate
(§326.5(a)) until such legal action has
been completed.

(iii) No permit application will be ac-
cepted where a Federal, state, or local
authorization or certification, required
by Federal law, has already been de-
nied.

(iv) No permit application will be ac-
cepted nor will the processing of an ap-
plication be continued when the dis-
trict engineer is aware of enforcement
litigation that has been initiated by
other Federal, state, or local regu-
latory agencies, unless he determines
that concurrent processing of an after-
the-fact permit application is clearly
appropriate.

(v) No appeal of an approved jurisdic-
tional determination (JD) associated
with an unauthorized activity or after-
the-fact permit application will be ac-
cepted unless and until the applicant
has furnished a signed statute of limi-
tations tolling agreement to the dis-
trict engineer. A separate statute of
limitations tolling agreement will be
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prepared for each unauthorized activ-
ity. Any person who appeals an ap-
proved JD associated with an unau-
thorized activity or applies for an
after-the-fact permit, where the appli-
cation is accepted and evaluated by the
Corps, thereby agrees that the statute
of limitations regarding any violation
associated with that application is sus-
pended until one year after the final
Corps decision, as defined at 33 CFR
331.10. Moreover, the recipient of an ap-
proved JD associated with an unau-
thorized activity or an application for
an after-the-fact permit must also me-
morialize that agreement to toll the
statute of limitations, by signing an
agreement to that effect, in exchange
for the Corps acceptance of the after-
the-fact permit application, and/or any
administrative appeal. Such agreement
will state that, in exchange for the
Corps acceptance of any after-the-fact
permit application and/or any adminis-
trative appeal associated with the un-
authorized activity, the responsible
party agrees that the statute of limita-
tions will be suspended (i.e., tolled)
until one year after the final Corps de-
cision on the after-the-fact permit ap-
plication or, if there is an administra-
tive appeal, one year after the final
Corps decision as defined at 33 CFR
331.10, whichever date is later.

(2) Upon completion of his review in
accordance with 33 CFR parts 320
through 325, the district engineer will
determine if a permit should be issued,
with special conditions if appropriate,
or denied. In reaching a decision to
issue, he must determine that the work
involved is not contrary to the public
interest, and if section 404 is applica-
ble, that the work also complies with
the Environmental Protection Agen-
cy’s section 404(b)(1) guidelines. If he
determines that a denial is warranted,
his notification of denial should pre-
scribe any final corrective actions re-
quired. His notification should also es-
tablish a reasonable period of time for
the applicant to complete such actions
unless he determines that further in-
formation is required before the correc-
tive measures can be specified. If fur-
ther information is required, the final
corrective measures may be specified
at a later date. If an applicant refuses
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to undertake prescribed corrective ac-
tions ordered subsequent to permit de-
nial or refuses to accept a conditioned
permit, the district engineer may ini-
tiate legal action in accordance with
§326.5.

(f) Combining steps. The procedural
steps in this section are in the normal
sequence. However, these regulations
do not prohibit the streamlining of the
enforcement process through the com-
bining of steps.

(g) Coordination with EPA. In all cases
where the district engineer is aware
that EPA is considering enforcement
action, he should coordinate with EPA
to attempt to avoid conflict or duplica-
tion. Such coordination applies to in-
terim protective measures and after-
the-fact permitting, as well as to ap-
propriate legal enforcement actions.

51 FR 41246, Nov. 13, 1986, as amended at 64
FR 11714, Mar. 9, 1999; 656 FR 16493, Mar. 28,
2000]

§326.4 Supervision of authorized ac-
tivities.

(a) Inspections. District engineers
will, at their discretion, take reason-
able measures to inspect permitted ac-
tivities, as required, to ensure that
these activities comply with specified
terms and conditions. To supplement
inspections by their enforcement per-
sonnel, district engineers should en-
courage their other personnel; mem-
bers of the public; and interested state,
local, and other Federal agency rep-
resentatives to report suspected viola-
tions of Corps permits. To facilitate in-
spections, district engineers will, in ap-
propriate cases, require that copies of
ENG Form 4336 be posted conspicu-
ously at the sites of authorized activi-
ties and will make available to all in-
terested persons information on the
terms and conditions of issued permits.
The U.S. Coast Guard will inspect per-
mitted ocean dumping activities pursu-
ant to section 107(c) of the Marine Pro-
tection, Research and Sanctuaries Act
of 1972, as amended.

(b) Inspection limitations. Section 326.4
does not establish a non-discretionary
duty to inspect permitted activities for
safety, sound engineering practices, or
interference with other permitted or
unpermitted structures or uses in the
area. Further, the regulations imple-

§326.5

menting the Corps regulatory program
do not establish a non-discretionary
duty to inspect permitted activities for
any other purpose.

(c) Inspection expenses. The expenses
incurred in connection with the inspec-
tion of permitted activities will nor-
mally be paid by the Federal Govern-
ment unless daily supervision or other
unusual expenses are involved. In such
unusual cases, the district engineer
may condition permits to require per-
mittees to pay inspection expenses pur-
suant to the authority contained in
section 9701 of Pub L. 97-258 (33 U.S.C.
9701). The collection and disposition of
inspection expense funds obtained from
applicants will be administered in ac-
cordance with the relevant Corps regu-
lations governing such funds.

(d) Non-compliance. If a district engi-
neer determines that a permittee has
violated the terms or conditions of the
permit and that the violation is suffi-
ciently serious to require an enforce-
ment action, then he should, unless at
his discretion he deems it inappro-
priate: (1) First contact the permittee;

(2) Request corrected plans reflecting
actual work, if needed; and

(3) Attempt to resolve the violation.
Resolution of the violation may take
the form of the permitted project being
voluntarily brought into compliance or
of a permit modification (33 CFR
325.7(b)). If a mutually agreeable solu-
tion cannot be reached, a written order
requiring compliance should normally
be issued and delivered by personal
service. Issuance of an order is not,
however, a prerequisite to legal action.
If an order is issued, it will specify a
time period of not more than 30 days
for bringing the permitted project into
compliance, and a copy will be sent to
the appropriate state official pursuant
to section 404(s)(2) of the Clean Water
Act. If the permittee fails to comply
with the order within the specified pe-
riod of time, the district engineer may
consider using the suspension/revoca-
tion procedures in 33 CFR 325.7(c) and/
or he may recommend legal action in
accordance with §326.5.

§326.5 Legal action.

(a) General. For cases the district en-
gineer determines to be appropriate, he
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